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 1.  TIME:  9:00   CASE#: MSC18-00547 
CASE NAME: GABRIEL GONZALES VS WALMART IN 
SPECIAL SET HEARING ON: COMPLIANCE HEARING RE: SETTLEMENT SET BY 
DEPT. 39 
* TENTATIVE RULING: * 
 
The declaration of Norman Alcantara concerning the status of uncashed checks was executed 

on April 20, 2021, nearly two weeks before the May 3 deadline to cash checks.  Plaintiff’s 

counsel is directed to file a supplemental declaration setting forth the final disposition of the 

funds, i.e., whether they were reapportioned to the class members or fell under the $10,000 

threshold for reversion to Walmart.  Assuming that the declaration is satisfactory, no further 

hearings will be set. 

 

  

  
 2.  TIME:  9:00   CASE#: MSC18-00641 
CASE NAME: MOELSTINA-ESQUIVEL VS. BAY MED 
SPECIAL SET HEARING ON: COMPLIANCE HEARING RE: DISBURSEMENT OF 
SETTLEMENT SET BY DEPT. 39 
* TENTATIVE RULING: * 
 
The declaration of Jeremiah Kincannon shows that the settlement has been fully implemented.  

No further proceedings are required. 

 

  

 3.  TIME:  9:00   CASE#: MSC19-02038 
CASE NAME: PATRICK FINCH VS MIDWEST MOTOR 
HEARING ON MOTION TO/FOR PRELIMINARY APPROVAL OF CLASS ACTION 
SETTLEMENT FILED BY PATRICK FINCH 
* TENTATIVE RULING: * 
 

 Plaintiff Patrick Finch moves for preliminary approval of his class action settlement with 
defendant Midwest Motor Supply Co.   

A. Background and Settlement Terms 

The original complaint was filed September 30, 2019.  It is a class action complaint 
alleging that defendant violated the Labor Code by filing to provide proper expense 
reimbursements, unlawful deductions, waiting time penalties, and non-compliant wage 
statements.  It also includes PAGA allegations, which were added in the First Amended 
Complaint, filed December 12, 2019, based on a notice provided to the LWDA on September 
16, 2019.  A Second Amended Complaint was filed on March 22, 2021. 

The settlement would create a gross settlement fund of $950,000.  The class 
representative payment to plaintiff would be $10,000.  Counsel’s attorney’s fees would be 
$316,666.66 (33% of the settlement).  Litigation costs would not exceed $40,000.  The 
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settlement administrator (ILYM Group) would cap its costs at $12,500.  PAGA penalties would 
be $25,000, resulting in a payment of $18,750 to the LWDA.  Thus, the net settlement amount 
available to the class would be $552,083.33.  The fund is non-reversionary.   

The proposed settlement would certify a class composed of certain classes of about 244 
current and former employees holding defined positions. 

 The class members will not be required to file a claim.  Class members may object or 
opt out of the settlement.  They may dispute their number of work weeks.  Various prescribed 
follow-up steps will be taken with respect to mail that is returned as undeliverable.  Uncashed 
checks would be cancelled and the amounts would be tendered to the Unclaimed Property 
Division of the State Controller’s Office.     

Based on the estimated class size, the average net settlement share is about $2,262.63. 

Substantial informal discovery was undertaken, and the matter settled after two meetings 
with an experienced mediator.   

Counsel also has provided a summary of a quantitative analysis of the case, and how 
the settlement compares to the potential value of the case, after allowing for various risks and 
contingencies.  The primary issue in the case was defendant’s use of an “enhanced 
commissions” policy as a method for reimbursing employee business expenses (generally 
personal vehicle use, cell phones, laptops, and internet).  Under this policy, the employer 
treated 22% of commissions earned as reimbursement of business expenses.  The parties 
dispute the validity of the policy, and also whether it actually was implemented according to its 
terms.  (See Gattuso v. Harte-Hanks Shoppers, Inc. (2007) 42 Cal.4th 554, 575 [“an employer 
may satisfy its statutory reimbursement obligation under section 2802 by paying employees 
enhanced compensation in the form of increases in base salary or increases in commission 
rates, provided the employer establishes some means to identify the portion of overall 
compensation that is intended as expense reimbursement, and provided also that the amounts 
so identified are sufficient to fully reimburse the employees for all expenses actually and 
necessarily incurred.”])  Plaintiff’s counsel assert that the amount of the allowance was not 
properly assessed, was not uniformly applied, and did not allow for tax withholding.  Plaintiff’s 
expert estimates the underpayment in mileage and other reimbursement at about $1.3 million.  
Defendant asserts that it actually overcompensated employees. 

Plaintiff also alleges certain unlawful deductions from paychecks: a reduction for 
potential customer bad debts, a deduction held as a deposit to assure the return of company 
provided equipment, and a deduction for the lease of IT equipment used by the class.  The 
wage statement and waiting time penalties are derivative of the other violations.  Plaintiff’s 
expert estimated the liability for these payments at about $147,000. 

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of 
further litigation, the risk of maintaining class action status through trial, the amount offered in 
settlement, the extent of discovery completed and the state of the proceedings, the experience 
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and views of counsel, the presence of a governmental participant, and the reaction … to the 
proposed settlement.”   

Because this matter also proposes to settle PAGA claims, the Court also must consider 
the criteria that apply under that statute. The Legislature’s express command that PAGA 
settlements be approved by the court necessarily implies that there is some substantive 
dimension to the review.  (Labor Code § 2699(l).)  The Court’s review, however, is somewhat 
hampered by the lack of guidance in the statute or case law concerning the basis upon which a 
settlement may be approved.  The Court has found no binding authority, but one federal District 
Court has addressed the issue.  In O’Connor v. Uber Techs, Inc. (N.D. Cal. 2016) 201 
F.Supp.3d 1110, 1133, the court denied approval of class action settlements that included 
PAGA claims in part because the plaintiffs’ claims added up to as much as $1 billion in PAGA 
penalties but parties settled those claims for $1 million, or 0.1% of their alleged maximum value.  
As the court stated, “where plaintiffs bring a PAGA representative claim, they take on a special 
responsibility to their fellow aggrieved workers who are effectively bound by any judgment. 
[citation omitted]  Such a plaintiff also owes responsibility to the public at large; they act, as the 
statute’s name suggests, as a private attorney general, and 75% of the penalties go to the 
LWDA ‘for enforcement of labor laws . . . and for education of employers and employees about 
their rights and responsibilities under this code.’”  (Id., at 1134.)  In that case, the LWDA itself 
filed a brief stating that “[i]t is thus important that when a PAGA claim is settled, the relief 
provided for under the PAGA be genuine and meaningful, consistent with the underlying 
purpose of the statute to benefit the pubic and, in the context of a class action, the court 
evaluate whether the settlement meets the standards of being ‘fundamentally fair, reasonable, 
and adequate’ with reference to the public policies underlying the PAGA.”  (Id., at 1133.)  The 
Uber Techs court noted that “a court may reduce the penalty when ‘to do otherwise would result 
in an award that is unjust, arbitrary and oppressive, or confiscatory.’” (Id., at 1134, citing Labor 
Code § 2699(e)(2).)  Nonetheless, the court noted that the plaintiff had provided no “coherent 
analysis” to justify the “relatively meager value” assigned to the PAGA claim.  

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 48, 63.) 

C. Attorney fees 

Plaintiffs seek one-third of the total settlement amount as fees, relying on the “common 

fund” theory.  Even a proper common fund-based fee award, however, should be reviewed 

through a lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal.5th 480, 503, 

the Supreme Court endorsed the use of a lodestar cross-check as a way to determine whether 
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the percentage allocated is reasonable.  It stated:  “If the multiplier calculated by means of a 

lodestar cross-check is extraordinarily high or low, the trial court should consider whether the 

percentage used should be adjusted so as to bring the imputed multiplier within a justifiable 

range, but the court is not necessarily required to make such an adjustment.”  (Id., at 505.)  

Following typical practice, however, the fee award will not be considered at this time, but only as 

part of final approval.   

Similarly, litigation costs and the requested representative payment of $10,000 for 

plaintiff will be reviewed at time of final approval.  Criteria for evaluation of such requests are 

discussed in Clark v. American Residential Services LLC (2009) 175 Cal.App.4th 785, 804-807.   

D. Discussion 

The moving papers sufficiently establish that the proposed settlement is fair, reasonable, 

and adequate to justify preliminary approval.  The analysis of the value of the case is sufficient 

for current purposes. 

E. Conclusion 

The motion is granted. 

Counsel are directed to prepare an order reflecting this tentative ruling, the other findings 

in the previously submitted proposed order, and to obtain a hearing date for the motion for final 

approval from the Department clerk.  Other dates in the scheduled notice process should track 

as appropriate to the hearing date.  The ultimate judgment must provide for a compliance 

hearing after the settlement has been completely implemented.  Plaintiffs’ counsel are to submit 

a compliance statement one week before the compliance hearing date.  5% of the attorney’s 

fees are to be withheld by the claims administrator pending satisfactory compliance as found by 

the Court.  The CMC set for June 14, 2021 is vacated. 

 

  

 4.  TIME:  9:00   CASE#: MSC20-02079 
CASE NAME: CONEJA VS. CALIFORNIA BANK OF 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS FILED BY 
CALIFORNIA BANK OF COMMERCE 
* TENTATIVE RULING: * 
 
 Continued by stipulation of the parties to July 29, 2021 at 9:00 a.m. 
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 5.  TIME:  9:00   CASE#: MSN12-1870 
CASE NAME: CCC DEPUTY SHERIFFS ASSOC VS. 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS FILED BY 
MERCED COUNTY EMPLOYEES' RETIREMENT ASSOCIA, BOARD OF RETIREMENT 
* TENTATIVE RULING: * 
 
 
The Court has before it a motion for judgment on the pleadings (“MJoP”) filed by Respondent 
Merced County Employees’ Retirement Association (“MCERA”). The MJoP is directed at the 
First Amended Petition for Writ Relief filed by Petitioners in December 2012 (“FAP”). 

Preliminary Consideration: Requests for Judicial Notice 

In connection with the MJoP, MCERA asks the Court to take judicial notice of various materials. 

The Court grants judicial notice of the First Amended Petition filed in this case (Exhibit A). The 

Court grants judicial notice of the remittiturs (Exhibits D and E). With respect to the remaining 

materials, the Court grants judicial notice of the existence and contents of those materials, but 

declines to draw any particular conclusion from them and does not take judicial notice of the 

truth or accuracy of their contents. 

As part of their supplemental briefing, both Petitioners and MCERA sought judicial notice of the 

amended alternative writ and TRO entered in this case, as well as the injunction entered in this 

case. Those materials are part of the Court’s file in this matter, and so strictly speaking, judicial 

notice is not necessary for the Court to consider them, but judicial notice is nonetheless granted, 

as the requests are unopposed and otherwise appropriate under sections 452 and 453 of the 

Evidence Code. 

Legal Standard Applicable to MJoP 

The rules governing demurrers apply to a motion for judgment on the pleadings. (Evans v. 

California Trailer Court, Inc. (1994) 28 Cal.App.4th 540, 548.) Therefore, a motion for judgment 

on the pleadings must be decided on the face of the pleading and those matters of which the 

court may take judicial notice. (Rhea v. Blue Shield of California (2014) 226 Cal.App.4th 1209, 

1223.) In deciding a motion for judgment on the pleadings, the Court assumes the truth of the 

allegations of the pleading, however improbable those allegations may be. (Evans, supra; Del E. 

Webb v. Structural Materials Co. (1981) 123 Cal.App.3d 593, 604.) The motion must be denied 

if the pleading states a cause of action on any legal theory. (Larsen v. UHS of Rancho Springs, 

Inc. (2014) 230 Cal.App.4th 336, 342.) Further, the Court may not grant judgment on the 

pleadings as to just part of a cause of action. (PH II, Inc. v. Super. Ct. (1995) 33 Cal.App.4th 

1680, 1682.) Finally, leave to amend must be granted liberally, if there is any reasonable 

possibility the pleading can be amended to state a cause of action. (E.g., Dudley v. Dept. of 

Transportation (2001) 90 Cal.App.4th 255, 260.) 

The FAP 

Since the MJoP is directed at the FAP, the Court considers that before it analyzes the legal 
issues presented by the MJoP, the Court must first understand the contours of the allegations 
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made, and the relief sought, by the FAP. 

In its first paragraph, the FAP says it seeks “to compel [MCERA] to continue to compute the 
pensions of its members in a manner consistent with its binding promises in effect to its 
members since 2000.” (FAP ¶ 1.) Further, the FAP says “this action also seeks a declaration 
from the Court that the October 2012 MCERA policy enacted by the Retirement Board is 
unconstitutional as it is in violation of Petitioners’ vested rights. (Id.) Finally, the FAP seeks “an 
injunction to prohibit the Retirement Association from implementing its new policy until the Court 
has been fully briefed on the merits of this action.” (Id.) 

The FAP alleges that the parties to this matter reached a settlement agreement following the 
Supreme Court’s decision in Ventura County Deputy Sheriff’s Association v. Board of 
Retirement (1997) 16 Cal.4th 483, and that the settlement agreement governed certain aspects 
of the computation of compensation earnable within the meaning of CERL. (FAP ¶¶ 10-16.)  

Paragraphs 17 through 21 allege actions taken by MCERA in late 2012 in response to PEPRA’s 
passage. (FAP ¶¶ 17-21.) 

The first claim for relief found in the FAP is for mandamus relief pertaining to MCERA’s actions 
in late 2012—which the FAP alleges denied Petitioners “vested, constitutionally protected” 
rights. (FAP ¶¶ 22-28.) In connection with the first claim for relief, the FAP asks the Court to 
issue a writ of mandate “commanding MCERA … to provide pension benefits … in accordance 
with [the Ventura settlement].” (FAP Prayer for Relief ¶ 1, 11:1-4.) 

The second claim for relief found in the FAP is for declaratory relief. It seeks a declaration that 
MCERA must continue to compute retirement benefits in accordance with what it calls the 
Ventura settlement. Basically, it repeats the contention that where PEPRA and the previously-
made settlement agreement conflict, the settlement should control. (FAP ¶¶ 29-32.) 

The third claim for relief found in the FAP seeks an injunction “to preserve the status quo 
pending the determination of the merits of this action.” (FAP ¶ 41.) As the Court understands it, 
the FAP sought an injunction to require MCERA to “continue a historic practice” (that is, to 
continue to compute retirement benefits in accordance with the Ventura settlement, rather than 
in accordance with PEPRA) until the action could be resolved on the merits.  

The Remittitur 

On September 11, 2020, the First District Court of Appeal ordered the Court to “vacate the 
judgments” entered in this case and “conduct further proceedings consistent with the opinion of 
the Supreme Court” in Alameda County Deputy Sheriff’s Assn. v. Alameda County Employees’ 
Retirement Assn. (2020) 9 Cal.5th 1032 (“Alameda”). The Court concludes, in the first instance, 
that considering and ruling on the MJoP is consistent with the remittitur. 

Issues Presented by MJoP 

The Court considers that the MJoP presents two issues for determination: 

(1) Does the FAP seek relief pertaining to on-call pay earned involuntarily (that is, on-call 
pay earned not because the employee volunteered to be on-call during hours other than 
the employee’s normal working hours, but because the employee was required to be on-
call during normal working hours) and if it does, is that relief foreclosed by Alameda or 
other authority such as Marin Assn. of Public Employees v. Marin County Employees’ 
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Retirement Assn. (2016) 2 Cal.App.5th 674 (“Marin”)? 

(2) Do the steps that MCERA has resolved to take to implement Alameda afford a basis for 
relief? 

MCERA’s Implementation of Alameda 

After reviewing the motion, opposition, and reply, the Court noted that the opposition appeared 
to identify a number of concerns Petitioners have about how MCERA has implemented, or will in 
the future implement, the Alameda decision, and that those concerns did not appear to be 
included in the FAP (which makes sense, given that the FAP was filed more than seven years 
before Alameda was decided).  

The Court called for supplemental briefing to assist it in deciding the MJoP. Among other things, 
the Court asked the parties to address the ripeness of the Alameda implementation concerns 
raised by Petitioners in the opposition papers. MCERA contends that those concerns are not 
ripe for determination. In their supplemental brief, Petitioners have conceded that those 
concerns are not ripe for present determination. (E.g., Petitioners’ Supp. Brief 6:11-13 [“Thus, it 
would appear that these derivative issues are not yet ripe for resolution. It must be noted that 
while these claims are not currently ripe, they will become so upon implementation and subject 
to future challenge.”].) 

Given this, the Court declines to express any opinion on whether the so-called “derivative 
issues” (Petitioners’ concerns about how MCERA has implemented or will in the future 
implement the Alameda decision) provide any basis for relief or are a sufficient basis for the 
Court to deny the MJoP. As Petitioners note, those issues may be the subject of future litigation, 
but they are not presently part of this litigation, and so the Court need not, and expressly does 
not, address them here. 

On-Call Pay 

That leaves only the issue of on-call pay for the Court to decide. 

The Parties’ Positions Regarding Alameda 

The parties’ initial briefing suggested that there was agreement that Alameda is dispositive with 
respect to at least some of the claims made in the FAP. The Court sought supplemental briefing 
from the parties to, among other things, clarify the scope of the parties’ agreement concerning 
the dispositive effect of Alameda. 

While the parties appear to agree that Alameda is dispositive with respect to some portions of 
the claims made by the FAP, it appears that the parties do not agree that any of the first, 
second, or third claims made by the FAP are completely resolved by Alameda. And the parties 
disagree about whether Alameda resolves any claim concerning what the Court will call “normal 
working hour on-call pay.” 

Alameda and Marin 

It is clear that the Court’s analysis must begin with Alameda, and that the crux of the MJoP is 
determining if Alameda or other authority permits or requires MCERA to exclude normal working 
hour on-call pay from compensation earnable when computing retirement benefits. 

Alameda is only the most recent case analyzing PEPRA. Relevant here, PEPRA changed the 
definition of “compensation earnable” in CERL, by changing Government Code section 31461. 
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PEPRA added a subdivision (b)(3), expanding the list of items excluded from the definition of 
compensation earnable. Section 31461(b) now provides: 

(b) “Compensation earnable” does not include, in any case, the following: 

 (1) Any compensation determined by the board to have been paid to enhance 
a member’s retirement benefit under that system. That compensation may 
include: 

 (A) Compensation that had previously been provided in kind to the 
member by the employer or paid directly by the employer to a third party 
other than the retirement system for the benefit of the member, and which 
was converted to and received by the member in the form of a cash 
payment in the final average salary period. 

 (B) Any one-time or ad hoc payment made to a member, but not to all 
similarly situated members in the member’s grade or class. 

 (C) Any payment that is made solely due to the termination of the 
member’s employment, but is received by the member while employed, 
except those payments that do not exceed what is earned and payable in 
each 12-month period during the final average salary period, regardless 
of when reported or paid. 

 (3) Payments for additional services rendered outside of normal working 
hours, whether paid in a lump sum or otherwise. 

 (4) Payments made at the termination of employment, except those payments 
that do not exceed what is earned and payable in each 12-month period 
during the final average salary period, regardless of when reported or paid. 

(c) The terms of subdivision (b) are intended to be consistent with and not in 
conflict with the holdings in Salus v. San Diego County Employees Retirement 
Association (2004) 117 Cal.App.4th 734 and In re Retirement Cases (2003) 110 
Cal.App.4th 426. 

Even a cursory reading of Alameda makes clear that the FAP’s generalized contention that 
where PEPRA and the Ventura settlement conflict, MCERA must provide retirement benefits in 
accordance with the Ventura settlement, rather than PEPRA, cannot stand. (E.g., Alameda at p. 
1054 [“county employees have no express contractual right to the calculation of their pension 
benefits in a manner inconsistent with [PEPRA].”].) However, the MJoP presents a much more 
specific issue: does Alameda or other authority authorize or require MCERA to exclude normal 
working hour on-call pay from the computation of compensation earnable? Put differently, if the 
Ventura settlement requires MCERA to include normal working hour on-call pay in its 
computation of compensation earnable, is that inconsistent with PEPRA? 

The Court first considers whether relief pertaining to normal working hour on-call pay is even 
sought in the FAP. 

Opposing the MJoP, Petitioners say that the FAP “inherently” sought relief with respect to on-
call pay, citing paragraphs 26 and 35 of the FAP, and that Alameda does not require the 
categorical exclusion of on-call pay. 
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Paragraph 26 of the FAP says: 

The Retirement Board’s decision and announcement that various pay 
categories, including, but not limited to, terminal pay will no longer be 
included in the calculation of retirement benefits of members retiring after 
January 1, 2013 violates the Retirement Board’s mandatory duty to those 
members and violates the vested, constitutionally protected rights of those 
members to receive pension benefits in the manner promised them. 

(FAP ¶ 26; emphasis in original.) 

Paragraph 35 says, in relevant part: 

Petitioners and MCERA members represented by Petitioner employee 
organizations relied on the promises made by MCERA, which are set forth in [the 
Ventura settlement], in planning for their retirements … In the absence of 
injunctive relief, these employees will … risk losing the vested right to have 
terminal pay, and other various pay categories, included in their retirement 
benefits…. 

(FAP ¶ 35; emphasis in original.) 

Following the filing of the FAP, the parties stipulated to the categories of pay that were part of 
the changes MCERA made in response to PEPRA’s impending enactment; various types of on-
call pay were among those that MCERA sought to change. However, the FAP itself does not 
make any specific allegations concerning normal working hour on-call pay, and it does not seem 
to differentiate between the various types of on-call pay, some of which the parties appear to 
agree is excluded from the definition of compensation earnable by subdivision (b)(3). For 
present purposes, however, the Court considers that normal working hour on-call pay is 
included in the FAP as a basis for the relief sought by the FAP, albeit obliquely. The only 
question, then, is whether that relief is foreclosed by Alameda or some other authority. 

MCERA contends that Alameda resolved the issue of normal working hour on-call pay against 
Petitioners, but does not cite any specific passage or language from the opinion that deals 
squarely with the issue.  

The Court starts with the plain language of section 31461, since Alameda says (as most 
relevant here), that where the Ventura settlement conflicts with the statutory language, the latter 
must control. Section 31461 does not appear to the Court to exclude pay that an employee 
earns during his or her normal working hours from “compensation earnable.” Indeed, section 
31461(a) ties “compensation earnable” to the compensation earned by “persons in the same 
grade or class of positions,” suggesting that pay earned during normal working hours by 
employees performing normal work functions (however such pay is initially characterized) would 
be included within the definition of compensation earnable provided by the statute.  

Further bolstering this conclusion is the language of subdivision (b)(3), which was added by 
PEPRA. As set forth above, subdivision (b)(3) excludes payment for “additional services 
rendered outside of normal working hours.” If an employee’s normal job function requires the 
employee to be on-call, then that is not an “additional service;” it is the employee’s normal job 
function. And if an employee’s normal job function requires the employee to be on-call during 
their normal working hours, then the service is not “rendered outside of normal working hours;” 
on the contrary, the service is rendered within normal working hours. Subdivision (b)(3) does not 
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appear to exclude normal working hour on-call pay from the definition of compensation 
earnable.  

The Court does not read Alameda to require a contrary result. The Supreme Court said “we hold 
that county employees have no express contractual right to the calculation of their pension 
benefits in a manner inconsistent with [PEPRA].” (Alameda at p. 1054.) As set forth above, 
including compensation earned during normal working hours, while performing job functions 
required by the employer, does not appear to be inconsistent with PEPRA. 

Where the Alameda opinion does reference on-call pay, it discusses only such pay earned 
outside of normal working hours as excluded by subdivision (b)(3). For example, the opinion 
says: 

New subdivision (b)(3) of section 31461 excludes payments for “additional 
services rendered outside of normal working hours” from compensation earnable. 
An often-cited example of such compensation is on-call duty pay, which is 
provided to employees in return for voluntarily making themselves available to be 
called to work outside their normal working hours … the inclusion of payment for 
services provided outside normal hours in compensation earnable is arguably 
inconsistent with the statutory concept. 

(Alameda at p. 1062; emphasis added.) 

The Court went on: 

Accepting voluntary on-call duty … to the extent permitted by an employer [is] 
ordinary practice[] … Yet by not expressly excluding such payments when 
determining a county employee’s pension benefit, the pre-PEPRA definition of 
compensation earnable allowed an employee to considerably increase his or her 
pension benefit by volunteering for a large quantity of on-call duty … Because 
such enhancements are arguably inconsistent with the underlying concept of 
compensation earnable, which is intended to reflect pay for work ordinarily 
performed during the course of a year, these types of enhancements have been 
characterized as pension spiking. 

(Alameda at p. 1063; emphasis added.) 

The Supreme Court recognized that “the Legislature’s primary purpose in enacting the PEPRA 
amendment was to modify CERL’s ‘very broad and general definition of ‘compensation 
earnable’ to prevent pension spiking.” (Alameda at p. 1095; internal citation omitted.) 

Where the Supreme Court discussed on-call pay as being excluded from the definition of 
compensation earnable provided by CERL, its discussion was limited to circumstances where 
an employee had voluntarily made him or herself available for additional work, outside normal 
working hours. If an employee’s normal job function requires them to be on-call, it cannot be 
said that their being on-call is “voluntary.” And if the employee’s normal job function requires 
them to be on-call during normal working hours, it cannot be said that by being on-call, the 
employee is “available to be called to work outside normal working hours.” Finally, if an 
employee simply performs their job function pursuant to the requirements imposed by their 
employer, it can hardly be said that the employee is engaging in, or attempting to engage in, 
“pension spiking,” the problem PEPRA was intended to combat. 
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The Marin case cited by MCERA is not helpful to the present analysis. Marin generally 
discussed the constitutionality of PEPRA, and also recognized the amendment’s purpose. (Id. at 
p. 679 [the purpose of PEPRA is to “curtail pension spiking by excluding specified items from 
the calculation of retirement income.”].) In reviewing Marin, this Court did not find any specific 
reference to normal working hour on-call pay, or any discussion of PEPRA’s applicability to 
compensation for such pay, and MCERA has not pointed the Court to any specific language in 
the Marin opinion on this point. Marin seems limited to holding that a retirement board has the 
authority to exclude from “compensation earnable” those items specifically enumerated by 
subdivision (b)(3); as set forth above, the Court does not conclude that subdivision (b)(3) 
excludes normal working hour on-call pay from the definition of compensation earnable. 

The Court emphasizes its repeated use of the word “appears” in its analysis above. The factual 
allegations in the FAP concerning normal working hour on-call pay are, at best, sparse and 
oblique. The Court does not have a precise sense of what specific facts particular to normal 
working hour on-call pay might subsequently be alleged (see below), what actions MCERA did 
or did not take with respect to normal working hour on-call pay, or what facts or evidence might 
be developed during discovery in this litigation, and ultimately presented at trial. It might be that 
the Court will need to revisit this issue at some later stage of this litigation, and at that time, the 
Court anticipates a more developed factual record on this issue. This is a motion for judgment 
on the pleadings, and so the Court’s ruling today on the issue of normal working hour on-call 
pay is confined to concluding that Petitioners are not, as a matter of law, prevented from 
seeking relief on the basis that MCERA has excluded normal working hour on-call pay from 
“compensation earnable” and, accordingly, has not included normal working hour on-call pay in 
the computation of retirement benefits. 

As to what the Court has been calling normal working hour on-call pay, the MJoP is denied. 

The Injunction Issues 

In their supplemental brief, Petitioners contend that they learned on April 26, 2021 that MCERA 
violated an injunction that was in place in this case before the appellate process took place. The 
supplemental brief appears to seek relief based on this purported violation. However, a 
supplemental brief related to a motion for judgment on the pleadings is not the appropriate 
avenue to litigate that issue or to seek related relief. The Court declines to opine here on any 
injunction-related issues; without the benefit of specific factual allegations, it would be 
inappropriate for the Court to do so.  

The Court feels compelled to say: it does believe that at least some issues related to the 
unwinding of the injunction (including, but not limited to, issues arising out of MCERA’s violation 
or alleged violation of the injunction) will ultimately need to be considered. The Court does not 
necessarily believe that it must examine, in minute detail, everything the parties did or did not do 
since the injunction was entered, but the Court wants to be clear that is not saying here that 
there is nothing more to do on this topic. 

The Court’s task here is to rule on the MJoP, and the FAP does not contain any allegations 
concerning injunction-related issues (a document filed in December 2012 necessarily cannot 
allege facts only discovered in 2021), and so this is not the place for the Court to consider or 
rule on any such issues. 

The Court is of the mind that injunction issues (including, but not limited to, issues arising out of 
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MCERA’s violation or alleged violation of the injunction) will need to be considered and decided, 
but from a procedural standpoint, the Court would appreciate the parties’ thoughts on the most 
efficient mechanism for bringing these issues before the Court for resolution. If this tentative 
ruling is contested, all appearing parties shall come to the hearing prepared to discuss the best 
way to get these issues before the Court and decided. If this tentative ruling is not contested, the 
Court will address this at the next case management conference and similarly will expect the 
parties to be prepared to discuss it meaningfully. 

 

Further Leave to Amend 

The FAP is more than eight years old, and the contours of this case have changed significantly 
since it was filed. Although the Court concludes above that allegations concerning normal 
working hour on-call pay were included in the FAP, those allegations are not entirely clear, and 
so on its own motion, the Court grants Petitioners leave to amend to clarify the precise factual 
and legal basis for relief connected to normal working hour on-call pay. 

Conclusion and Order 

The motion for judgment on the pleadings is denied as it relates to normal working hour on-call 
pay. Leave to amend is granted to add or modify allegations concerning normal working hour 
on-call pay. Should Petitioners decide to file a Second Amended Petition in response to this 
ruling, any such pleading shall be served and filed on or before June 30, 2021. 

 

 

 


